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In the 

United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


October Term, 1943. 


Nos. 8510 and 8511 


ESTELLE GEHSING, Appellant, 
vs. 

PHILIP SHINBERG, Trustee in Bankruptcy, 

and 

MAURICE A. GERSING, Appellant, 

vs. 

PHILIP SHINBERG, Trustee in Bankruptcy. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF ON BEHALF OF APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of District Court deny¬ 
ing appellants’ motion to dismiss bankruptcy proceedings 
and to remove the trustee. The Lower Court has jurisdic¬ 
tion by virtue of the bankruptcy laws and by virtue of 
Rule 79, Local Civil Rules of the District Court of the 
United States for the District of Columbia. The jurisdic¬ 
tion of this Court is founded on Title 18, Section 26, of the 
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D. C. Code (1929 Edition); Section 101, Title 17, D. C. 
Code (1940 Edition), giving this Court the right to review, 
affirm, reverse or modify any final order or judgment of 
the said lower tribunal. 

STATUTE INVOLVED 

Section 95(g), Title 11, U. S. Code, provides: 

“A voluntary or involuntary petition shall not be 
dismissed by the petitioner or petitioners, or for want 
of permission or by consent of parties until after notice 
to the creditors, and to that end the Court shall, before 
entertaining an application for dismissal, require the 
bankrupt to file a list, under oath, of all his creditors, 
with their addresses, and shall cause notice to be sent 
to all such creditors of the pendency of such applica¬ 
tion, and shall delay the hearing thereon for a rea¬ 
sonable time to allow all creditors and parties in inter¬ 
est opportunity to be heard.” (30 Stat. 561; 36 Stat. 
841.) 

Rule 79, Local Civil Rules, District Court of the United 
States for the District of Columbia provides: 

“(a) Petition —When a bankrupt, creditor, trustee 
or other person shall desire a review by the Justice of 
any order made by the Referee, he shall file with the 
Referee his petition therefor within ten (10) days 
after the date of such order, ruling or decision. A pe¬ 
tition for review shall set forth specifically the error 
complained of. 

“(b) Certification —The Referee shall forthwith 
certify to the Justice the question presented, a sum¬ 
mary of the evidence relating thereto and the findings 
and order of the Referee thereon. The Referee may 
accompany such certification with a statement of his 
reasons for the order, ruling or decision complained of. 

“(c) Failure to Comply —A failure to comply with 
this ruling shall be held a waiver of the right of review 
unless on special order thereafter made by the Justice 
or Referee.” 
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STATEMENT OF THE CASE 

On June 12, 1942, Estelle Gersing and her husband, 
Maurice A. Gersing, filed separate voluntary petitions in 
bankruptcy in the District Court of the United States for 
the District of Columbia, the cases being numbered 4224 
and 4225 respectively. Orders of adjudication were duly 
entered on said petitions on June 15, 1942, and the cases 
referred to the Referee in Bankruptcy. 

On August 24th, 1942, the appellants filed their motion 
for the dismissal of the bankruptcy petitions filed by them. 
Due notice of said motion to dismiss was given to all sched¬ 
uled creditors and other persons in interest. Objections to 
the motion to dismiss were filed by the trustee in bank¬ 
ruptcy and also by Mr. Phillip Katz, Attorney, represent¬ 
ing five judgment creditors, namely: Eileen Schafitz, Betty 
Skibbins, Frances Morewitz, Evelyn Feldman and Alice 
Tolchinsky. It should be pointed out at this point that the 
persons named had obtained judgment against the bank¬ 
rupt in District Court on a complaint for damages filed by 
them alleging unlawful eviction. Each of the parties 
named was awarded $700.00 by a jury in District Court. 
All other creditors of the appellants consented to a dis¬ 
missal of the bankruptcy petition. 

In their motion to dismiss the voluntary proceedings in 
bankruptcy instituted by them the appellants claimed they 
were induced to file voluntary petitions in bankruptcy as a 
result of representations of their counsel, one E. D. Borden, 
and that the proceedings instituted by them were not in 
fact their voluntary acts. They set forth, under oath that 
they were not insolvent and were at no time having any 
trouble with their creditors. It was contended by the 
appellants that their counsel informed them that if they 
consented to a filing of bankruptcy petitions that they 
could evade the judgment of District Court 
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The Referee, after considering the matter, denied the 
petition to dismiss and District Court affirmed the action 
of the Referee. An appeal was thereupon taken to this 
Court in both cases. Upon motion of the appellants with 
the appellee consenting both cases were consolidated in 
this Court. 


STATEMENT OF POINTS 

A single question is raised in this appeal. Whether a 
bankrupt has a right to dismiss his petition if same was 
not filed in good faith and if the bankrupt is not, in fact, in¬ 
solvent. 


SUMMARY OF ARGUMENT 

I. The Referee was in error in denying bankrupts’ peti¬ 
tion to dismiss. 

II. District Court was in error in affirming the action of 
the Referee. 


ARGUMENT 

Only one question is involved in this appeal and that is 
whether a bankrupt would have a right to dismiss his 
petition for bankruptcy. The Referee was of the view 
that since creditors objected that he could not permit with¬ 
drawal. The reported cases seem to bear out this conten- 
ten. (See In Re Smith, 155 F. 688; In Re Salaberry, 107 F. 
95, and In Re Hebbart, 104 F. 322.) In the Salaberry case 
it was held that the bankrupt could withdraw his petition 
if the expenses were paid. In the Hebbart case we find 
the following: 

“The bankrupt has moved for leave to withdraw his 
petition in this case. The motion has been sent to the 
Referee for a report of the fact on notice to the cred¬ 
itors. He has reported on such notice that there was 
no estate, that no claims were proved and that no trus- 
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tee was appointed. In this situation the creditors 
would have no pecuniary interest in opposing a with¬ 
drawal. Nothing remained but the question of his dis¬ 
charge and the withdrawal of the petition would obvi¬ 
ate that. The opposition appears to have come from 
subsequent creditors who have acquired liens upon 
subsequent wages and who desire to have these pro¬ 
ceedings kept on foot to prevent others being com¬ 
menced, through the idea that there could not be two 
sets at the same time. The question now, however, 
relates to the pendency of the present proceedings 
without reference to future ones. As to that he ap¬ 
pears to have the right to withdraw as against any 
creditors who have a right to object. Costs are 
claimed but not allowed. Leave to withdraw is 
granted.” 

We have rather an unusual situation in the cases here. 
Bankrupts contend that they are not insolvent and that it 
was never their desire to file bankruptcy petitions but they 
did so upon advice given by their attorneys. The question 
then comes up if the attorneys were incompetent and ad¬ 
vised the bankrupts improperly as to whether or not a 
fraud has been practiced on the Court. It would seem in 
such a situation that they ought to have the right to with¬ 
draw their petitions. It will not be disputed by the ap¬ 
pellee in this case that all creditors were willing to con¬ 
sent to a withdrawal except the five parties who had ob¬ 
tained a judgment against appellants in District Court 
The appellee will also not dispute the fact that judgmentj 
was as a result of a punitive award wherein the jury in 
District Court desired to punish appellants for their un¬ 
lawful acts in evicting the ladies without utilizing the 
processes of the Court. If that is so, then such a debt could 
not be discharged in the bankruptcy court. Section 35, 
Title 11, U. S. Code, prohibits the discharge for any debt 
as the result of willful and malicious injuries to the person 
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or property of another. It would seem, therefore, that the 
present case may be controlled by In Re Shepardson, 220 
F. 186, where a voluntary bankrutcy proceedings was insti¬ 
tuted to relieve the bankrupt for a non-dischargeable debt, 
and in which case it was held that the Court had jurisdic¬ 
tion to dismiss it instead of denying the bankrupt’s applica¬ 
tion for a discharge. 

As to the incompetency of counsel and improper advice 
given bankrupts in this case, the attention of this Court is 
directed to case 8384, Gersing v. Chafitz, et al., wherein an 
attempt was made by present counsel to appeal from Judge 
Bailey’s order in District Court denying the motion for re¬ 
consideration. This Court dismissed the appeal and under 
the existing decision the Court had no choice, but it is re¬ 
ferred to here merely to emphasize the fact that bankrupts 
were improperly handled in District Court. We believe 
in view of all the circumstances of the case that the appel¬ 
lants should be permitted to withdraw their petition for 
bankruptcy. 


CONCLUSION 

In view of what has been said we contend that the order 
of District Court denying bankrupt’s request to withdraw 
their petition was in error and should be reversed. 

Respectfully submitted, 

JAMES J. LAUGHLIN, 
National Press Building, 
Washington, D. C., 

Counsel for Appellants. 
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In the District Court of the United States 
for the District of Columbia. 

Bankruptcy Nos. 4224 and 4225. 


In the Matter of Maurice A. Gersing, et al. 


AFFIDAVIT OF MAURICE A. GERSING. 

District of Columbia, ss.: 

Maurice A. Gersing being first duly sworn on oath as re- 
quired by law deposes and says that he did not desire to 
file a petition in bankruptcy but did so only upon the 
advice and insistence of his counsel; affiant says that his 
counsel informed him that bankruptcy would be the only 
means he could use to defeat judgment filed against him 
in District Court; affiant says that he has met his obliga¬ 
tions and paid his creditors and at no time has he had any 
serious difficulty with his creditors; affiant says that he is 
solvent and there is no occasion for bankruptcy proceed¬ 
ings and affiant says that he can and will meet and dis¬ 
charge all his just and legal obligations. Affiant says fur¬ 
ther that the trustee and his counsel (Mr. Katz) are 
harassing and annoying his tenants and interfering with 
the conduct of his business. 

MAURICE A. GERSING. 

Subscribed and sworn to before me this 5th day of 
August, 1942. 


JOHN S. MURDOCK, 

Notary Public, D. C. 
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In the District Court of the United States 
for the District of Columbia. 

Holding Bankruptcy Court. 


Bankruptcy Nos. 4224 and 4225. 


In the Matters of Maurice A. Gersing, et al., Bankrupts. 


AFFIDAVIT OF PHILIP SHINBERG, TRUSTEE 
IN BANKRUPTCY. 

District of Columbia, ss.: 

Philip Shinberg, being first duly sworn according to law, 
upon his oath deposes and says that he is the Trustee in 
Bankruptcy in the above-entitled matters, duly qualified 
and appointed as is apparent from the record in these mat¬ 
ters; that he has, at all times, faithfully and properly per¬ 
formed the duties of his office; that he has never annoyed 
or harrassed the tenants of the bankrupts, nor has he 
done any act inconsistent with his duties as Trustee herein; 
that he is not represented by counsel (Mr. Katz nor anyone 
else), but represents himself, as he is himself a member of 
the Bar of this Court. 


PHILIP SHINBERG, 
Trustee in Bankruptcy. 


Subscribed and sworn to before me this 11th day of 
August, 1942. 


ELIZABETH M. KINTZ, 


Notary Public, D. C. 
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In the District Court of the United States 
for the District of Columbia. 

Holding Bankruptcy Court. 


Bankruptcy Nos. 4224 and 4225. 


In the Matters of Maurice A. Gersing, et aL, Bankrupts. 


ORDER. 

In consideration of the Motion for Leave to Withdraw 
Petition for Voluntary Bankruptcy, to Vacate Order of 
Adjudication, to Vacate Appointment of Trustee and to 
Stay All Proceedings, filed herein, and of the Points and 
Authorities filed in opposition thereto, and of argument of 
counsel, and for good cause shown after a full and complete 
hearing thereon, it is, by the Court, this 17th day of 
August, 1942 

ORDERED, 

That the said Motion for Leave to Withdraw Petition for 
Voluntary Bankruptcy, to Vacate Order of Adjudication, 
to Vacate Appointment of Trustee and to Stay All Pro¬ 
ceedings be, and the same hereby is, denied, without prej¬ 
udice. 

DAVID A. PINE, 


Justice. 
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In the District Court of the United States 
for the District of Columbia. 

Holding Bankruptcy Court. 


Bankruptcy Nos. 4224 and 4225. 


In the Matters of Maurice A. Gersing, et al., Bankrupts. 


ORDER. 

Upon consideration of the Motion to Dismiss Petition for 
Bankruptcy filed herein, and the Points and Authorities 
filed in opposition thereto, and after a full and complete 
hearing thereon before the Referee in Bankruptcy, and for 
good cause shown, it is, by the Court, this 6th day of Octo¬ 
ber, 1942, 

ORDERED, 

That the said Motion to Dismiss Petition for Bankruptcy 
be, and the same hereby is, denied. 

FRED J. EDEN, 
Referee in Bankruptcy. 


Consent as to form: 

JAMES J. LAUGHLIN, 
Attorney for Bankrupts. 
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In the District Court of the United States 
for the District of Columbia. 


Bankruptcy Nos. 4224 and 4225. 


In the Matters of Maurice A. Gersing, et al. 


PETITION FOR REVIEW. 

Now comes the bankrupts and petition the District Court 
to review the action of the referee in denying motion of 
bankrupts for dismissal of the proceedings. 

It is contended that the bankrupts are solvent and that 
the petitions should never have been filed and that such 
petitions were not brought in good faith. It is contended 
that the petitions were only filed after insistence of former 
counsel for the bankrupts and that the whole matter is so 
tainted with bad faith and misconduct—if the bankrupts 
allegations be true—that the interests of justice require 
that this matter be reviewed in District Court. 

It is urged that the referee erred in refusing to dismiss 
the petition. 

It is further contended that the referee erred in refusing 
to remove Mr. Shinberg as trustee. 

JAMES J. LAUGHLIN, 
National Press Bldg., 

Counsel for Bankrupts. 

I certify that I have this day mailed copy 

of this petition to Mr. Phillip Shinberg, Trustee. 

JAMES J. LAUGHLIN. 

This the 15th day of October, 1942. 
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District Court of the United States for the 
District of Columbia. 

Holding a Bankruptcy Court. 


Bankruptcy Nos. 4224 and 4225. 


In the Matter of Estelle Gersing, Maurice A. Gersing, 

Bankrupt. 


REFEREE’S CERTIFICATE ON REVIEW. 

To the Honorable Judges of the District Court of the 
United States for the District of Columbia, sitting in 
Bankruptcy: 

I, Fred J. Eden, Referee in Bankruptcy in charge of the 
above-entitled bankruptcy proceedings, do hereby certify: 

That in the course of the said proceedings on the 5th day 
of October, 1942, an order was entered herein denying the 
motion of the bankrupts for the removal of the trustee 
and that on the 6th day of October, 1942, there was entered 
herein an order denying the motion of the bankrupts for 
the dismissal of the voluntary bankruptcy petitions filed 
herein, and that on the 15th day of October, 1942, there was 
filed herein what purports to be a petition for review of 
the said orders by James J. Laughlin, Esq., who appears 
herein as attorney for the bankrupts. 

The record discloses that on June 12th, 1942, Estelle Ger¬ 
sing and her husband, Maurice A. Gersing, filed separate 
voluntary petitions in bankruptcy in the District Court of 
the United States for the District of Columbia, the cases 
being numbered 4224 and 4225 respectively. Orders of 
adjudication were duly entered on the said petitions on 
June 15th, 1942, and the cases referred to the undersigned 
Referee in Bankruptcy. 
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The first meetings of creditors in both cases were held on 
June 30th, 1942, at which time Philip Shinberg, Esq., was 
duly elected trustee in bankruptcy in both cases and his 
appointment approved by the Referee. 

On July 3rd, 1942, the trustee filed a motion to consoli¬ 
date these two bankruptcy cases for administration and 
after hearing thereon an order was entered herein on July 
21st, 1942, directing that the two proceedings be consoli¬ 
dated for administrative purposes. 

In the meantime, E. D. Borden, Esq., who appeared as 
attorney for the bankrupts when the voluntary petitions 
in bankruptcy were filed, withdrew, and James A. Willey, 
Esq., entered his appearance as counsel for the bankrupts. 
Thereafter James A. Willey withdrew as attorney for the 
bankrupts and James J. Laughlin, Esq., entered his appear¬ 
ance as counsel for the bankrupts. 

On August 17th, 1942, the bankrupts herein, by their 
counsel, James J. Laughlin, Esq., filed their motion to 
remove the trustee, the original motion being hereto an¬ 
nexed and expressly made part hereof. A hearing was 
held on the said motion to remove the trustee, at which all 
interested parties were present or represented, and after 
hearing thereon the Referee entered an order denying the 
said motion, on the ground that the bankrupts were not 
proper parties to file a motion for the removal of a trustee 
in bankruptcy who had been duly elected by the creditors 
and that the bankrupts had failed to establish any other 
grounds for removal of the trustee. 

On August 24th, 1942, the bankrupts filed their motion 
for the dismissal of the voluntary petitions filed by them. 
Due notice of said motion to dismiss was given to all sched¬ 
uled creditors and other persons in interest. Objections to 
the motion to dismiss were filed by the trustee in bank¬ 
ruptcy and also by M. Phillip Katz, Esq., attorney repre¬ 
senting five judgment creditors, namely, Eileen Chafitz, 
Betty Skibbins, Francis Morewitz, Evelyn Feldman and 
Alice Tolchinsky. 

The motion filed by the bankrupts for the dismissal of 
their voluntary petitions in bankruptcy was not accom- 
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panied by consents of any creditors, the motion contained 
no offer of settlement of the claims of creditors, nor did it 
1 contain a proposal to pay the costs that had been incurred 
to date amounting approximately to $208.45. 

The original of the bankrupts’ motion to dismiss their 
voluntary petitions in bankruptcy is hereto annexed and 
expressly made part hereof. 

After hearing on said motion to dismiss the voluntary 
1 petitions in bankruptcy filed by the bankrupts, the Ref- 
1 eree signed an order denying the said motion on the ground 
that there was no jurisdiction in the Bankruptcy Court to 
i dismiss a voluntary petition in bankruptcy after an adjudi¬ 
cation had occurred over the objection of creditors. 

In their motion to dismiss the voluntary proceedings in 
bankruptcy instituted by them, the bankrupts claim that 
they were induced to file voluntary petitions in bank¬ 
ruptcy as the result of representations of their counsel, 
E. D. Borden, Esq., and that the proceedings instituted by 
them were not in fact their voluntary acts. Voluminous 
testimony was taken, the transcript of the testimony being 
hereto annexed, and th^ Tteferpg finHg frar q an exami na- 
tion o f this testimony that there is no basis in fact tcTsufP 
porTsuch arTallega floh. T he Referee finds as a matter of 
fafrt LhaL Li nrbanKnlpts f iled voluntary petitions in bank - 
' ruptcy of their own free will, hoping thereby to defea t 
-njer^irJndgnieTrti that Tiad b^n enteredf against them on 
the 3rd day of June, T942, nine days before the^petitions 
in bankruptcy were filed. 

The bankrupts also assert that there was no reason for 
| their filing-bankruptc y - pro ceedin gs because they w^rA-in 
~t act solvent.' Insolve nc y is not a pre-requisite to the filing 
ofa voluntarypetitronTn~ban kruptcy. Vo luntary petitions 
in bankruptcy may be filed by any persons who qualify as 
debtors, that is, owe debts. In these particular cases the 
schedules filed by the bankrupts themselves reveal the 
following information with respect to their financial condi¬ 
tion. The summary of debts and assets filed by Estelle 
! Gersing, Bankruptcy No. 4224, lists liabilities of $21,161.64 
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and assets of $2,400.00. The summary of debts and assets 
filed by Maurice A. Gersing, Bankruptcy No. 4225, lists lia¬ 
bilities of $30,409.26 and assets of $2,638.87. If T as stated 
in the motion of the ban krupts to d ismiss their voluntary 
"petitions m bankruptcy, they are solven t, they have failed 
j g_ disclose the property belonging to them to est ablish such 
anailegation. 

V It is respectfully submitted that the petition for review 
of the Referee’s orders denying the bankrupts’ motion (1) 
to remove the trustee and (2) denying the bankrupts’ mo¬ 
tion to dismiss their voluntary proceedings should be de¬ 
nied for the following reasons: 

1. The petition for review fails to set forth any specific 
errors on the part of the Referee in entering the said 
orders. 

2. The petition for review is not signed by the bank¬ 
rupts but by James J. Laughlin, Esq. 

3. The petition for review is not under oath. 

Section 39 of the Bankruptcy Act, U. S. Code, Title XI, 
Chapter 5, Section 67, provides in paragraph c, as follows: 
“c. A person aggrieved by an order of a referee 
may, within ten days after the entry thereof or within 
such extended time as the court may for cause shown 
allow, file with the referee a petition for review of 
such order by a judge and serve a copy of such peti¬ 
tion upon the adverse parties who were represented 
at the hearing. Such petition shall set forth the order 
complained of and the alleged errors in respect there¬ 
to. Upon application of any party in interest, the 
execution or enforcement of the order complained of 
may be suspended by the court upon such terms as 
will protect the rights of all parties in interest.” 

Submitted herewith are the following documents for the 
consideration of the Judge hearing this petition for re¬ 
view: 

1. Motion of the bankrupts to remove the trustee. 

2. Answer of the trustee thereto. 
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3. Motion of the bankrupts to dismiss their voluntary 

petitions in bankruptcy. 

4. Objection filed thereto by the trustee in bankruptcy. 

5. Objection thereto filed by Eileen Chafitz, Betty Skib- 

bins, Francis Morewitz, Evelyn Feldman and Alice 
Tolchinsky by M. Phillip Katz, Esq., as attorney. 

6. Order of the Referee denying the motion to remove 

the trustee. 

7. Order of the Referee denying motion for the dismissal 

of the voluntary petitions in bankruptcy. 

8. “Petition for Review” filed by James J. Laughlin, 

Esq. 

9. Transcript of testimony. 

Respectfully submitted, 
dated, October 28th, 1942. 

FRED J. EDEN, 
Referee in Bankruptcy. 

In the District Court of the United States 
for the District of Columbia. 

Holding Bankruptcy Court. 


Bankruptcy Nos. 4224 and 4225. 


In the Matters of Estelle Gersing and Maurice A. Gersing, 

Bankrupts. 


ORDER. 

Upon consideration of the Petitions for Review of the 
Referee’s Order denying bankrupts’ Motion to Dismiss the 
bankruptcy proceedings and to remove the trustee, and of 
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argument of counsel in open Court with respect thereto, 
and it further appearing that the Petition for Review of 
the Referee’s Order denying the motion to remove the 
trustee was abandoned in open Court by bankrupts’ coun¬ 
sel, be it therefore this 13th day of January, 1943, 

ORDERED, 

That the action of the Referee in denying the bankrupts’ 
motion to dismiss the bankruptcy proceedings, be and the 
same hereby is affirmed. 

AND BE IT FURTHER ORDERED, 


That the Petition to Review the action of the Referee in 
denying bankrupts’ motion to remove the trustee be con¬ 
sidered as having been abandoned in open Court, and 
therefore not reviewed by this Court. 

By the Court: 

JAMES M. PROCTOR, 

Justice. 


Consent as to form: 

JAMES J. LAUGHLIN, 
Attorney for Bankrupts. 


TESTIMONY. 

ESTELLE GERSING 

was called as a witness, and having previously been duly 
sworn by the Referee, assumed the witness stand and, upon 
examination, testified as follows: 

DIRECT EXAMINATION 
By Mr. Laughlin: 

Q. State your full name for the record. A. Mrs. Estelle 
Gersing. 

Q. You are the wife of Maurice A. Gersing here? 
A. Yes. 

Q. Now, Mrs. Gersing, at the time that this petition was 
filed at whose request was this bankruptcy petition filed? 
A. At Mr. Borden’s. 
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Q. State for the record who Mr. Borden was. 
A. Well- 

(Mr. Shinberg) I object to these questions, if your 
Honor please. I don’t see where they are material on the 
question of the removal of the trustee. 

(Mr. Laughlin) I will connect them. 

(The Witness) Well, Mr. Borden told me the only thing 
for me to do- 

By Mr. Laughlin: 

Q. (Interposing) First I ask you who is Mr. Borden? 
A. He was our attorney. 

Q. He is a member of the bar of this Court? A. That is 
right. 

Q. Do you know his first name? A. I don’t know his 
first name; just as Mr. Borden. 

Q. Where is his office located? A. I just don’t recall but 
I have been there a number of times. 

Q. Now, then, is it your testimony, Mrs. Gersing, that 
this petition was signed and sworn to at the request of Mr. 
Borden? A. That is right. 

Q. At that time were you having any trouble with any 
of your creditors? 

(Mr. Shinberg) I must object. 

(The Witness) I didn’t. 

By Mr. Laughlin: 

Q. Then can you tell us specifically why the petition was 
filed? A. Well, Mr. Borden said the only thing to do—he 
was at my home—he said: I know Mr. Eden very well and 
in three months time that will all be cleared up, you have 
nothing to lose. That is the only way out of it. 

I didn’t know any other attorney but Mr. Borden, and I 
listened to him. 

Q. At the time he advised you that was any one els- 
present? A. Yes, Miss Steinberg. 

Q. Who is she? A. She lived at my house for several 
months. 
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And Mr. Gersing and myself. It was on Sunday afternoon 
in the kitchen. 

Q. Did you tell him at that time that you were not hav¬ 
ing any trouble with any of your creditors? A. Of course; 
I had never had any trouble. My creditors give me what 
I want; they know I am good for it. 

Q. You were present here, I believe, Mrs. Gersing, at 
the time Mr. Shinberg was appointed trustee; is that right; 
A. That is right. 

Q. Had Mr. Shinberg called at your house or contacted 
any of your help? A. He did. 

Q. What did he do? A. He called the maid at my home 
at 1734 Hobart and told her he is going to take possession, 
and he advised the girls to leave the job because they won’t 
get paid, and I was bankrupt. They were paid right along, 
and I had six or seven girls that would not pay me. They 
didn’t think they had a roof over their heads. He called up 
and said he would take possession of the house, and the 
girls moved out and the maid left me. 

Q. That is the result of his call? A. That is right, yes. 
He called the landlord of the house. 

Q. And he later filed a suit against you for possession? 
A. That is right. 

Q. Was Mr. Shinberg given any instructions by the Re¬ 
feree as to whether or not he should interfere with you? 
A. Mr. Eden told him not to interfere as far as the business 
is concerned. He said: Sell the property, not the business, 
and don’t interfere. 

Q. After the Referee gave these instructions, did he 
make any further contacts? A. It was just a short while 
after that he called the house, and now- 

(The Referee) (interposing) Let the record show right 
here that if the trustee had a right to this business it is his 
duty to get it. 

You misunderstood me, Mrs. Gersing. 

(The Witness) I recall that you told him- 

(The Referee) I don’t care what you recall. 
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By Mr. Laughlin: 

Q. What has been your relationship with Mr. Shinberg? 
A. Well, I met Mr. Shinberg at the Court. 

Q. Has your relationship been friendly or unfriendly? 
A. It wasn’t friendly or unfriendly. 

Q. What is your relationship now? A. It is very un¬ 
friendly. If I understand it, he would do anything to spite 
me. 

Q. Can you state anything specifically? A. Well, he has 
made me lose about six or seven girls from the house, the 
maid has left, and he called the landlord and told him to 
take the house, and he said: Why? and he said he is going 
to take it over. 

(Mr. Laughlin) You may examine. 

(Mr. Shinberg) For the purpose of the record before I 
begin my cross-examination, I wish to enter an objection 
to such of the testimony as is hearsay—for example, the 
statement by the landlord, the statement of the maid and 
the girls, and I move that it all be stricken. 

CROSS-EXAMINATION 
By Mr. Shinberg: 

Q. Mrs. Gersing, you say that I called your home and 
told your maids that they were not going to have any place 
to work in a short while because I was going to take the 
place away? A. That is true. 

Q. Where did you get that information? A. Because the 
landlord told me. 

Q. I am talking about the maids. A. My maid said you 
told her you were the attorney for the landlord of the 
house. 

Q. Your maid told you I was the attorney for the land¬ 
lord? A. Yes, and the landlord called the same day you 
did. 

Q. What day did this happen? A. I don’t recall. 

Q. Was it a week ago? A. No. 

Q. Two weeks ago? A. More than a month. 
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Q. About a month ago? A. More than that. 

Q. Two months? A. About two months ago or longer 
than that. 

Q. How many maids did you have working for you? 
A. Two. 

Q. What are their names? A. Katherine Smith. 

What was the other one’s name? 

Q. Where does she live? A. I have her address at home. 

Q. You could give it to us if we asked for it? A. Yes. 

Q. What is the other one’s name? A. Lucille; I think it 
was Lucille. 

Q. Lucille what? A. I used to call her by her first name. 

Q. You don’t know her last name? A. I would have it 
home. 

Q. How long did she work for you? A. Katherine and 
Lucille? 

Q. Lucille. A. Lucille worked with Katherine about 
five months. 

Q. For five months? A. Yes, sir. 

Q. Is she white or colored? A. Both colored. 

Q. How old is she? A. Katherine is about 28 and Lucille 
is about 21 or 22. 

Q. Were they married or single? A. One was married. 

Q. Which one? A. Katherine. 

Q. How long did Katherine work for you? A. A few 
months. 

Q. How long? A. I don’t know exactly how long. 

Q. Six months? A. No. 

Q. Five months? A. About three or four months. 

Q. And they came to you and told you that; is that right? 
A. No, I happened to come into the house to get my rent, 
and the girls all got around the table and said: Mrs. Ger- 
sing, what is that; is that true? 

I said: What are you talking about? 

They said: Your landlord’s attorney called up, and he 
said- 

Q. (Interposing) Which house is that? A. 1734. 

Q. Hobart Street? A. That is right 
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Q. Is that the house you and your husband rented? 
A. That is right 

1 Q. And you just assumed they were talking about Mr. 
Shinberg? A. Well, you were the only one; nobody else 
would call, and because the landlord called right after you 
did, and you told him the same thing. 

Q. In other words, you have taken the stand here and 
sworn to tell the truth on the Bible, and you have stated 
without equivocation- 

(Mr. Laughlin) I object. 

By Mr. Shinberg: 

Q. (continuing) or possibility of error- 

(Mr. Laughlin) I object. 

(Mr. Shinberg) Just a minute, Mr. Laughlin. 

(Mr. Laughlin) Don’t answer the question. 

By Mr. Shinberg: 

Q. You have taken the stand here and sworn under oath 
that I called your tenants and your employees, without 

equivocation about it and making a definite statement- 

A. Uh-huh. 

Q. On the basis it could not have been anybody else; is 
that correct? A. Well, the cn’y time I knew about it was 
when Mr. Longley told me the same thing, that my attor¬ 
ney called him. He said my attorney called him, and he 
said: You are in bankruptcy. 

Mr. Longley said the same thing the maid said. There 
was two people that told me about it. 

Q. You didn’t hear the name of Shinberg at any time? 
A. No; why should you leave the name there? 

Q. You didn’t hear the name of Shinberg from anybody, 
did you? A. Well, the landlord told me: Shinberg, my 
attorney. 

Q. You didn’t hear the name of Shinberg? A. Yes, from 
the landlord. He said you are my attorney. 

Q. Mr. Longley told you that I was your attorney? 
A. Yes; that my attorney called him. 
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Q. When was that you talked with Mr. Longley? 
A. About the same time. 

Q. About two month ago? A. I don’t know offhand if it 
is two months, or ten weeks, or seven weeks, but it hap¬ 
pened about the same time. 

Q. Now, what are the names of the- A. It was the 

14th of the month, because I remember the 15th I collect 
the rent. 

Q. 'What are the names of the girls who lived in your 
house that told you that I called them and was going to 
take over your business? A. They moved out. 

Q. Do you know who they were? A. Sure I know. 

Q. What are their names? A. One of the girls’ names 
is Thelma. 

Q. Thelma what? A. I don’t know. I got it on my re¬ 
ceipt books—all their names. 

Q. Who else? A. Her sister that stayed there for the 
summer vacationing. 

Q. What is her name? A. What is the sister’s name? 

Q. I am asking you. If you don’t know, say you don’t 
know. A. I don‘t remember offhand, all their names. 

Q. What is Thelma’s sister’s name, if you know? A. I 
don’t remember. 

Q. You don’t know? Who else do your know? A. Na¬ 
omi. 

Q. Naomi what? A. Offhand I don’t know no second 
names. I call them by their first names. 

Q. Who else? A. Marilyn. 

Q. What is her last name? A. I don’t know offhand. All 
the second names are on my receipts. 

Q. Who else? A. Oh, a few more girls in the house. 

Q. But you don’t remember their names? A. Six or 
seven girls. 

Q. But you don’t remember their names? A. What is 
the name? —Grace. 

Q. Grace? A. That is right. 

Q. You don’t know her last name? A. I have that in my 
books. 

Q. How long did these girls live in your house? A. A 
few months. 
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Q. How many, approximately, if you remember? A. I 
don’t remember; it was a few months. 

Q. A few months? A. Yes. 

Q. Now, did the girls tell you what time of day it was 
that I called them? A. They said in the afternoon. 

Q. In the afternoon? A. Yes; it was about 4:30 or 5 
O’clock. 

Q. Did I talk to them all on the same day? A. No, you 
spoke to only one. 

Q. Which one? A. To Thelma’s sister. 

Q. The one whose name you don’t know? A. I got it at 
home; you spoke to the maid, the younger girl, and you 
spoke to both maids, and Longley called right after that 
and said the same thing: My attorney by the name of 
Shinberg called him. 

Q. He said your attorney’s name was Shinberg? A. He 
1 said my attorney, and he told the girls the same thing. 

Q. You are sure Mr. Longley didn’t say his attorney’s 
name was Halper? A. No, he said my attorney, Shinberg, 
called him. 

Q. You mean that Mr. Longley said I was your attorney? 
A. That is right. You told him that that you were my 
attorney. 

Q. What else did Mr. Longley tell you at that time? 
A. That is all. 

Q. Now where does Thelma’s sister work? A. She 
doesn’t work in Washington. She was here on vacation for 
two months, staying with her sister. She goes to school. 

Q. Does she spend all her time at home? A. Yes, until 
her sister comes home from work. 

Q. She stays home every day? A. Uh-huh. 

1 Q. Is she in good physical condition? A. I guess so. 

(The Referee) Can’t we get along? 

By Mr. Shinberg: 

Q. Why did the girls move, Mrs. Gersing? A. Because 
they knew—the way you told them they were afraid to 
give me rent; that you would come in and put them out. 

Q. That I was going to put them out? A. They didn’t 
know who was the owner of the house anymore. 
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(Mr. Shinberg) I have no further questions. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

(Mr. Laughlin) Mr. Gersing take the stand. 

Thereupon— 

MAURICE A. GERSING 

was called as a witness, and having been previously duly 
sworn by the Referee, assumed the witness stand and, upon 
examination, testified as follows: 

DIRECT EXAMINATION 
By Mr. Laughlin: 

Q. Mr. Gersing, tell the Court your full name. A. Mau¬ 
rice A. Gersing. 

Q. Now, Mr. Gersing, you recall when this petition in 
bankruptcy was filed? A. That is right. 

Q. Will you state why that petition was filed, at whose 
request? A. Mr. Borden came to our house on a Sunday. 
He had called up and said he wanted to have a chat regard¬ 
ing what to do regarding a judgment. 

So we said: What time can you come over, and we said: 
In the afternoon?—the girls was away—and he said: All 
right. 

And he came over than Sunday and we took him into the 
kitchen and sat down and he said: Now, listen, he said: I 
know that you want an appeal and that you want to have a 
new trial, and you feel that you were done an injustice. 
You have been absolutely framed in this case by these 
girls, including the attorney. 

Q. Who was their attorney? A. Mr. Katz. 

And that is all right as it goes, he said. He said: Let me 
have your papers drawn if you want to proceed with the 
appeal or the new trial. It is okay but I am telling you, you 
are wasting your time. Leave it to me. I am telling you 
to file a petition in bankruptcy. 
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Isays: I don’t want to. Isays: I am not bankrupt, and 
I don’t want my name blackened. I haven’t had any 
trouble with anybody. I didn’t want it, but I am sore about 
this judgment, and that is bungled. I didn’t want to go 
into bankruptcy. 

He said: Listen, I know it is not a good thing for you 
because it looks bad on the record, but you will get over it 
in three months, he said. I will have it wiped out. 

He said: Temporarily you will have a bad reputation 
and a bad name, but if you know what I know you would 
not hesitate. He said: Let me go ahead with it. 

I said: After all, you are telling me to go into bank¬ 
ruptcy. What do you know? Tell me, what do you know? 
You told me a lot of things when you went to the trial in 
the District Court. 

Well, he said: If you really want to know, I will tell 
you: Mr. Eden, the Referee in Bankruptcy, is my closest 
friend, and I went on a trip—I used to go on a trip with him 
for the United States Chamber of Commerce. He said: 
That used to be my work, Mr. Borden said, and I work just 
like that. 

He said: Forget about it; it will cost you some money 
but you will be out of it. You don’t want that judgment 
against you; just let it go. For a few months, he said; no¬ 
body is going to bother you. You are paying your bills; 
your grocery man has a small bill, but you have been all 
right. 

You just follow my advice, he said. 

I says: How am I going to know that you are telling me 
the truth? What are you telling me? I don’t know any¬ 
thing about it? 

He said: You ask George Nugent. 

Mr. Nugent introduced Mr. Borden to me. 

Q. Who is he? A. An attorney. 
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I wanted Mr. Nugent to be my attorney because a friend 
of mine in New York—not knowing any attorney in Wash¬ 
ington, Mr. Malkind introduced me to Nugent He said: 
If you want any work done go to him, and when I spoke to 
him he introduced me to Mr. Borden. That is not his office, 
he just came up there. 

I said: I will go to Mr. Nugent’s office tomorrow, on 
Monday, and we will discuss it, and I said: Can you bring 
me proof? 

He said: You know nothing about Washington; you are 
a greenhorn. You are here only a short time. You don’t 
know anything about Washington. You keep quiet; don’t 
do much talking. Don’t say anything. You leave it to me. 
I will get the petition signed. I will make it all set. As far 
as your creditors are concerned, he says, I will call them if 
they want to file a proof of claim, and I will fix it with some 
other lawyer to be there and get the papers. 

I said: It is all Greek to me; I don’t know what you are 
talking about. It is true my brother will loan me money 
and my brother, but I don’t want all this business. Nobody 
is asking me for money, is even pressing me; I don't want 
any trouble. 

Well, he says: listen, you will see if you listen to me 
it will be all right. 

I says: Well, I don’t know. 

He said: All right, you come down to George Nugent’s 
office tomorrow, which I did. I went down there and Mr. 
Nugent never comes into his office until 12 o’clock, and I, 
knowing that, got up there at 12 o’clock, and I sat there a 
few minutes before 12 and waited, and Mr. Nugent was 
there before Mr. Borden arrived. 

I asked Mr. Nugent: This is a statement that Mr. Bor¬ 
den made to me yesterday. Do vou know anything about 
this? 

He said: Well, I know something about this. You leave 
it to Emmet. He says: This is not the first bankruptcy 
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1 proceeding he has had. I don’t handle any of those cases; 
I am going to tell you what kind of lawyer I am. 

He said: Leave it to Emmet. If he said something it 
must be so. 

I said: But this is terrible. I said: do you realize 
what position it puts me in? I am trying to get a defense 
housing contract for my friends and now he is going to tell 
me to go into bankruptcy, and I said: My record will be 
blackened. 

He said: There is nothing else to do. You are trying to 
build prefabricated houses, and it won’t affect you in the 
least. You have to be a qualified contractor. He said: 
The boys down here don’t work it that way. 

I said: I still want to go ahead with the appeal, and I 
want to get a new trial. I won’t go and have this thing 
done, and he said: All right. 

And Mr. Borden walked in there, and I told Mr. Borden 
the exact conversation—I was all excited by that time— 
and Mr. Nugent said: Emmet, sit down; did you tell Ger- 
sing this and that? and he said: Yes, I was there yester¬ 
day. 

He said: You know, George, what I said about that is 
true, but he says: You know what he is telling you; the 
man wants an appeal. Mr. Borden said: Well, I still say 
that is the best thing, to go into voluntary bankruptcy, and 
he will wipe it out, and he says: Don’t worry about this 
phoney suit or anything else, and we are proceeding with 
an appeal anyway. 

And I said: How much are you going to charge? 

Well, he said: We will get that all right; don’t worry. 

When we did get to an agreement, I said: Now, tell me. 
are you taking this money for a bankruptcy petition or are 
i you taking it for an appeal? I want a new trial. I says: 

You see, I don’t want any monkey business, and he takes 
1 out a letterhead and he writes out in longhand, and he 
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writes a receipt for an appeal, a new trial, and bankruptcy, 
and says: pay me this and pay me that. 

Q. At this time let me show you this (handing a paper 
writing to the witness). Your have the original? A. Yes. 

(Mr. Shinberg) May I see it? 

(Mr. Laughlin) I am asking what it is. 

(The Witness) This is a photostatic copy of the original. 

(Mr. Laughlin) Hand it to Mr. Shinberg. 

(Mr. Shinberg) (after referring to the paper writing) 
If your Honor please, I think the best evidence of this re¬ 
ceipt is the receipt itself. I don’t think any such photo¬ 
static copy can be admitted unless the receipt is not avail¬ 
able, and I don’t know whether there is any testimony that 
this is so. 

(Mr. Katz) It is secondary evidence. 

(The Referee) There is no issue here whether that is 
authentic or not. What has that got to do with your re¬ 
moval? 

(Mr. Shinberg) It is for the purpose of the record. I 
don’t see what all of this has to do with it. 

(The Referee) I do not either. I have allowed him to 
proceed because I wanted to see how great the fraud was 
on this court. 

(Mr. Laughlin) Do I understand it is admitted? 

(Mr. Katz) I object to its admission. 

(The Referee) No; it is not admitted. 

By Mr. Laughlin: 

Q. Where is the original of this receipt? A. I have the 
original. 

Q. You can produce it? A. Yes, sir. 

Q. Now, then, later you did go into bankruptcy? 
A. That is right. 
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Q. At the request of Mr. Borden. A. That is right. 

Q. Now, then, when was your first contact with Mr. 
Shinberg? A. At the trial in the District Court regarding 
those five girls. 

Q. During that trial was he there every day. A. Sitting 
alongside Mr. Katz. 

Q. Did you have any conversation with him? A. No, 
sir. 

Q. Was his attitude friendly or unfriendly toward you? 

1 A. I can’t say. He didn’t look in my direction. 

Q. You were present here when he was appointed trus¬ 
tee? A. That is right. 

Q. Now, did you have any other contact with him? Did 
he call you at any time or call any one else that you know 
of regarding your premises? A. Mr. Shinberg called me. 
He telephoned at Adams 2381. 

Q. Can you fix the time on that, the best you can? 

(Mr. Shinberg) I will fix it for him if you want me to. 

By Mr. Laughin: 

Q. Approximately. A. Wait a minute. 

Q. How long after he was appointed trustee? A. It was 
a short while afterwards. 

Q. Then what did he say to you? A. He said: You 
brought me some records. You brought me everything? 

I said: They were all right at the time. 

He said: But I am coming into the house. I want you to 
stay there right where you are at the house, and I want to 
come into the house and make a personal inspection. I 
want to see what is being done and I want to give you in¬ 
structions. He said: Something or other, but I can’t re¬ 
member exactly the words, and I stopped him right there, 
and I said: Now, wait; you just had a conversation with 
Mr. Willey yesterday, I said, while I was in Mr. Willey’s 
office when I delivered the papers, and you said this: That 
you told me, now, that is everything? You are a gentle¬ 
man; you live up to your word. You brought it down; you 
even came to my office. I won’t call you; you just keep 
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your records straight. I won’t interfere with you; I see 
you are doing it and living up to instructions. 

Well, he said, overnight I changed my mind, and I said: 
Will you please call up Mr. Willey, the attorney, and get 
permission or discuss that with him. 

Well, he said: All right, I will do that; okay. 

And after that there was no more conversation. That 
was that. Then I called Mr. Willey up. 

(The Referee) I wish you would confine this examina¬ 
tion to questions and answers. We are rambling along. 

By Mr. Laughlin: 

Q. Did Mr. Shinberg at any time interfere with your 
business or call any one? A. Yes. 

Q. Tell about that A. Mr. Shinberg called up Kath¬ 
erine Smith at 1734 Hobart Street. 

By the Referee: 

Q. How do you know he called her? A. I went to the 
house. 

Q. Did you talk with him on the telephone? A. No. I 
talked with Katherine Smith. 

(The Referee) Then I don’t care to hear any more about 
that. 

(The Witness) She mentioned his name. 

(The Referee) Bring Katherine Smith here. 

By Mr. Laughlin: 

Q. Where is Katherine Smith now? A. Immediately 
after he talked to her she walked out. 

(The Referee) I do not care to hear any more about it. 

By Mr. Laughlin: 

Q. Did he do anything else? Did he call Mr. Longley? 
A. Yes. Mr. Longley called; Mr. Longley spoke to me. 

(The Referee) Bring Mr. Longley here. 
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vThe Witness) And Mr. Longley says to me- 

(The Referee) (interposing) I do not care what he told 
you. 

By Mr. Laughlin: 

Q. Now, in connection with Mr. Longley, later on was 
some suit filed against you by Mr. Longley? A. Yes, for 
possession of the premises. 

Q. What was the result of that suit? A. He lost the suit. 

(Mr. Shinberg) I move that that be stricken. It has no 
place in this matter. 

(The Referee) It has nothing to do with this case. 

By Mr. Laughlin. 

Q. Now, do you know whether or not we can locate 
Katherine Smith? A. Well, we have her last address. 

(The Referee) Please answer either “yes” or “no.” 

By the Referee: 

Q. Do you know whether we can locate her? A. Well, 
your Honor, I have her last address when she was em¬ 
ployed by us. If she is at that house, we can make her 
come here. 

By Mr. Laughlin: 

Q. Was there anyone else that you know of that he 
called? A. He spoke to Thelma’s sister. 

Q. As I understand it- 

By the Referee: 

Q. You don’t know whether he did or not? A. She told 
me. 

Q. You don’t know yourself? A. No. 

By Mr. Laughlin: 

Q. Anyone else? A. That was outside of what the other 
girls told—the same thing. They said: Who is this fel¬ 
low? What is that? What is all this commotion? 
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Q. At that time did any of your roomers leave? A. Yes. 

Q. How many? A. There were about—at least six or 
seven would not pay. They said: They are not going to 
take any more chances on giving me money in rent be¬ 
cause they may be thrown out tomorrow, and they didn’t 
have any place then. 

Q. Did any help leave? A. Two of them left imme¬ 
diately that night. 

Q. Were they white or colored? A. Colored. 

Q. Do you know whether or not they can be located? 
A. I think they can. 

Q. Have you yourself had any conversation with Mr. 
Shinberg? A. No. 

Q. In the last few weeks? A. No. 

Q. Was his attitude friendly or unfriendly with you? 
A. Well, it is unfriendly all along. 

(The Referee) Mr. Laughlin, you might realize he would 
say it was unfriendly by reason of the removal. 

(Mr. Laughlin) I didn’t mean it in that sense. 

You may examine. 

(Mr. Shinberg) I have no questions. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

(Mr. Shinberg) Your Honor, I would like to take the 
stand and answer these derogatory and scurrilous remarks 
that have been offered against me. 

EMMET D. BORDEN 

was called as a witness, and being then and there duly 
sworn by the Referee, assumed the witness stand and, 
upon examination, testified as follows: 

By the Referee: 

Q. Mr. Borden, have you read over the transcript of the 
testimony? A. I have very hurriedly within the last 
twenty or thirty minutes. 
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Q. I have asked that you appear here as there are cer¬ 
tain questions I want to ask you. 

It was intimated by Mr. Gersing and also by Mrs. Ger- 
sing that you made certain statements to them concerning 
your intimacy with the Court, and that by reason of that 
intimacy it was intimated that they would get some treat¬ 
ment that other bankrupts would not get. 

I would like to have your testimony on that. A. Do you 
want me to proceed? 

Q. Yes. A. I think the record should show that I am 
here under subpoena, and I state that only for the reason 
that I don’t want any question raised later on the part of 
Mr. and Mrs. Gersing as to my relationship as attorney at 
that time. 

I am willing to testify and say everything, answer any 
questions, and tell the whole story. 

Recalling what I read hurriedly in the transcript just a 
few minutes ago to the effect that I was intimately ac¬ 
quainted with you and that as result of that there would be 
some special favors, or something of that sort, my state¬ 
ment is this: 

If either Mr. or Mrs. Gersing asked me whether I knew* 
you, naturally I would say “yes,” because it is a fact that I 
have an acquaintance with the Referee and have known 
him for some years, but the statement coupled with that, 
that I said by reason of that acquaintanceship that I might 
be able to obtain any special favors, I say that is absolutely 
false. I never said it and never could say it, and I will say 
here that I am positive that neither myself nor anyone else 
could persuade the Referee to do anything out of the regu¬ 
lar order, and I never said that, and I never said anything 
to the Gersings or anyone else to that effect. 

That is unequivocal. If that is not unequivocal enough, 
I will be glad to add to it. 

(The Referee) Are there any further questions? 

(Mr. Shinberg) I would like to ask one question. 
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By Mr. Shinberg: 

Q. Mr. Borden, the record shows that Mr. Gersing testi¬ 
fied the last time that the meeting between you and he and 
his wife and a certain Miss Steinberg took place at the 
home of Mr. and Mrs. Gersing. 

Can you tell us when that meeting took place, if it did 
take place? A. I had one or two meetings with the Ger- 
sings at their residence. I know one of them was before 
the trial in the District Court in the case of Chafetz, et al., 
versus the Gersings; and in refreshing my recollection 
about it, in going over the notes last night that I had, I did 
have one other occasion that I met with them at their 
house, probably after the completion of the trial in the Dis¬ 
trict Court and while preparation of this petition was go¬ 
ing on. 

However, at about the same time I met with Mr. Gersing 
directly at 1317 F. Street before the trial and, of course, 
during the trial and also immediately after the trial. Im¬ 
mediately after the trial the question of bankruptcy was 
raised, and I want to say very emphatically that when it 
was first raised that it was raised by Mr. Gersing, who said 
definitely that he wanted to go into bankruptcy. 

I cautioned him about a number of things, especially the 
fact that bankruptcy quite obviously affected a person’s 
credit. I mentioned that to him on more than one occasion, 
and his reply on each occasion was that that did not inter¬ 
est him. He was interested in doing anything that woul d 
prevent collection of the judgment rendered in the case of 
Chafetz versus Gersing. ~ 

I alscTcautionea mm with respect to debts that he owed 
and especially referred to debts he mentioned that he owed 
to relatives, and that if a bankruptcy petition were filed that 
he would have to be sure, in the first place, that they were 
honest, legitimate debts, and in addition, that in the bank¬ 
ruptcy proceeding they would be scrutinized and would 
have to be shown to be legitimate debts, with some proof. 
I think those were the main things I cautioned him about, 
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and if that is repetition, I think it should be repeated never¬ 
theless, although I don’t know whether it is important. 

_ I never did advise either of them at any time t o gn into 
bankruptcy. Tha t was M r. Gersing’s suggestion. As a 
matter of fact, I stalled in the preparation of these papers 
for a matter of a few days, and every day of these few days 
he was on my neck two or three times saying: Get them 
in; Get them in. As far as it goes, I got them in one day 
just before four o’clock when the Clerk’s office closed, and 
that seemed to satisfy him for the time being. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 

October Term, 1943. 

Nos. 8510 and 8511 

ESTELLE GERSING, Appellant , 

vs. 

PHILIP SHINBERG, Trustee in Bankruptcy, 

and 

MAURICE A. GERSING, Appellant, 

vs. 

PHILIP SHINBERG, Trustee in Bankruptcy. 

Appeal from the District Court of the United States for 
the District of Columbia. 

BRIEF FOR APPELLEE. 

Counter-Statement of the Case. 

Appellee agrees with appellants’ Jurisdictional State¬ 
ment and Statement of the Case, except as follows: 

1. Appellants’ Jurisdictional Statement begins by stating 
that “This is an appeal from an order of District Court 
denying appellants’ motion to dismiss bankruptcy proceed- 
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ings and to remove the trustee”. (Appellants’ Brief, Page 
1). This Honorable Court’s attention is directed to the 
order of the District Court dated January 13,1943 (Appel¬ 
lants’ App. 19) which recites “that the Petition to Review 
the action of the Referee in denying bankrupts’ motion to 
remove the trustee be considered as having been abandoned 
in open Court, and therefore not reviewed by this Court”. 
These appeals, therefore, are confined to the action of the 
District Court affirming the order of the Referee denying 
appellants’ motion to dismiss the bankruptcy proceedings. 

2. Appellants state, in their Statement of the Case, that 
“all other creditors of the appellants consented to a dis¬ 
missal of the bankruptcy petition”. (Appellants’ Brief, 
Page 3). Appellee states to this Honorable Court that no 
consents by any creditors to a dismissal of the bankruptcy 
petitions have ever been filed. In addition, it should be 
noted that of the seven creditors who filed no objections to 
the proposed dismissal of the bankruptcy proceedings, three, 
with claims totaling $6,900.00, were related to appellants, 
and the remaining four had claims totaling only $284.00. 

Statutes Involved. 

“Any person, except a municipal, railroad, insurance, 
or banking corporation or a building and loan associa¬ 
tion, shall be entitled to the benefits of this Act as a 
voluntary bankrupt” (Title 11 U. S. Code, Sec. 22 
(a)). 

Summary of Argument. 

I. A voluntary petition in bankruptcy cannot be dismissed 
after adjudication when there are objections thereto by 
creditors. 

II. Insolvency is not a pre-requisite to the filing of a volun¬ 
tary petition in bankruptcy, and a subsequent allegation of 
solvency by the bankrupt is not ground for dismissal 
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of the proceedings, particularly in the absence of a dis¬ 
closure of assets previously not reported and a tender 
of payment of claims and costs. 

III. Whether the petitions in bankruptcy were volun¬ 
tary or induced by fraudulent representations by appel¬ 
lants’ prior counsel was determined adversely to appel¬ 
lants by the Referee, whose finding was supported by the 
evidence. 

IV. The authorities cited by appellants are not in point. 

V. Appellants’ motion to dismiss the bankruptcy pro¬ 
ceedings was not filed in good faith. 

; I 

Argument. 

I and II. 

The authorities are clear and agreed that, after adjudb 
cation, a voluntary petition in bankruptcy cannot be dis¬ 
missed in the face of objections from creditors. In the case 
of In Re Smith, 155 F. 688, a bankrupt who had filed a 
voluntary petition applied for a dismissal of the proceed¬ 
ings on the ground that he would be unable to obtain a dis¬ 
charge because of a prior bankruptcy proceeding. Creditors 
objected, contending that rights they previously had would 
be lost bv a dismissal. The Court refused to allow a 
dismissal. Also, see In Re Little, 137 F. 521; 70 C. C. A. 
105. 

In the case of In Re McKee, 214 F. 885; 32 A. B. R. 
731, a bankrupt moved to withdraw his voluntary petition 
after adjudication and to dismiss the proceedings. (He 
offered to pay all costs, which appellants have failed to do). 
The Court, in denying the motion, stated: 

“I therefore conclude that after adjudication in a 
voluntary case, the right of a petitioner to dismiss a 
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petition by consent of creditors ceases. After adjudi¬ 
cation the remedy is by vacating the order of adjudica¬ 
tion the same as vacating any other final judgment, and 
that after the appointment of a trustee, it is too late 
for any party to move to vacate the adjudication, ex¬ 
cept upon questions which go to the jurisdiction of the 
court. If the bankrupt desires a settlement with his 
creditors, he must seek it under provisions of section 
12 providing for composition. Otherwise it will be 
the duty of the trustee to proceed with the administra¬ 
tion by sale and distribution of the assets in accord¬ 
ance with the provision of the act.” 

See, also, In Re Johnson, 233 F. 841. 

Appellants contend that, because the judgment obtained 
by the “five girls” (Appellants’ Brief, Page 5) is not 
dischargeable in bankruptcy, they are entitled to a dis¬ 
missal. In this connection, see in Re Ortiz, 44 A. B. R. 123, 
where the Court said: 

“It has been held that a voluntary petition is itself 
an act of bankruptcy. Re Forbes, 128 F. 138; 11 A. B. R. 
787. A voluntary bankrupt will not be permitted to 
withdraw his petition over objection of his creditor 
because he could not obtain a discharge. After a debtor 
has invoked the jurisdiction of the court creditors are 
entitled to have his property administered.” 

See, also, In Re Epstein, 12 F. Sup. 450; 44 A. B. R. 124, 
where the court refused to dismiss a. voluntary petition 
upon an allegation of a “mistake of law”. 

Remington on Bankruptcy (4th Ed.) Section 492, tells us: 

“It was quite generally held by the District Courts 
that it is not discretionary with the court to dismiss the 
petition without hearing the merits, if any of the peti¬ 
tioning creditors objected, no matter if satisfied it would 
be for the best interests of the creditors to dismiss 
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it and the parties were acting in good faith; the right 
of the remaining petitioning creditor to proceed being 
held an absolute right”. 

See, also, In Re Lewis, 129 F. 147; 11 A. B. R. 683, and 
In Re San Jose Baking Co., 232 F. 200; 36 A. B. R. 635. 

in. 

Upon the application by appellants for dismissal, the 
Referee ordered all parties in interest notified, and a full 
hearing was held thereon. At the hearing appellants 
testified that they were “induced” to file petitions by their 
former counsel, one E. D. Borden (Appellants ’ App. 19-21 
and 27-32). It should be noted at this point that appellants 
are both well-advanced in years and are presumed to know 
the consequences of their acts. And even if the testimony 
of appellants were uncontradicted, they are not entitled 
to the relief requested, since they failed to charge the 
said Borden with specific acts or omissions amounting to 
duress or fraud. As a matter of fact, it is clear that the 
appellants were quite willing to file false petitions in 
bankruptcy in order to prevent satisfaction of the judg¬ 
ment of the five girls hereinbefore referred to. (Appellants 
declared themselves insolvent in their bankruptcy schedules, 
yet now contend that, at the time said schedules were filed, 
they were, in fact, solvent. See Referee’s Certificate on 
Review, Appellants’ App. 14-18). It is clear, also, that, 
assuming the testimony of appellants to be true, there was 
concocted a scheme whereby, because of the said Borden’s 
alleged influence with the Referee, a fraud was to be per¬ 
petrated on the Bankrutpcy Court, a fraud in which appel¬ 
lants were active participants, with full knowledge, and 
not innocent victims. Their grievance, now that they 
realize that the judgments of the five girls are not discharge- 
able debts, is that their nefarious scheme failed. However, 
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appellants’ testimony is emphatically denied by the said 
Borden (Appellants’ App. 35-38). With this state of the 
evidence, the Referee was fully justified in finding that the 
bankruptcy petitions were the voluntary acts of appellants, 
and in denying appellants’ motion to dismiss the proceed¬ 
ings. 

IV. 

The authorities submitted by appellants in their brief do 
not sustain appellants’ position. Indeed, it seems that these 
appeals are in the nature of a “shot in the dark”, and the 
possibility, at least, exists that they were filed for no other 
purpose than to delay the trustee in the performance of his 
duties. Appellants state in their argument that “the Ref¬ 
eree was of the view that since creditors objected that he 
could not permit withdrawal. The reported cases seem 
to bear out this contention”. (Appellants’ Brief, Page 4). 
This admission by appellants states the situation correctly. 
Not a single case cited by appellants supports the proposi¬ 
tion that voluntary bankruptcy proceedings can be dis¬ 
missed on motion of the bankrupts over the objections of 
creditors. In the Salaberry Case, cited by appellants (Ap¬ 
pellants’ Brief, Page 4), payment of expenses w T as held a 
condition precedent to withdrawal, even though no credi¬ 
tors objected.' Here appellants have failed to tender 
payment of costs of $208.45. In the Hebbart Case, cited by 
appellants (Appellants’ Brief, Page 4), there was no estate, 
no claims were proved and no trustee appointed. Since 
no claims were proved, there could be no objecting creditors. 
The opinion of the court clearly implied that if there had 
been objecting creditors, the withdrawal of the petition 
would not have been allowed. In Re Smith, cited by appel¬ 
lants (Appellants’ Brief, Page 4), supports appellee’s posi¬ 
tion and is cited herein on Page 3. 

Appellants rely most heavily upon the case of In Re 
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Shepardson, 220 F. 186 (Appellants’ Brief, Page 6), where 
a voluntary petition was filed to relieve the petitioner from 
payment of a non-dischargeable judgment. (It is con¬ 
ceded by both sides in these appeals that the judgments 
of the five girls against appellants are not dischargeable 
debts in bankruptcy). The court granted a motion to 
dismiss the proceedings rather than to deny a discharge. 
However, this case is clearly not in point. First, the peti¬ 
tion scheduled only one debt, viz., a judgment against the 
petitioner which had been rendered in an action for debeit 
and was not dischargeable. In the cases at bar, claims 
were filed by twelve creditors, seven of which are discharge- 
able in bankruptcy. Second, the motion to dismiss the 
bankruptcy proceedings was made by the judgment creditor 
and not by the bankrupt. Under those circumstances it was 
discretionary with the court to either dismiss the proceed¬ 
ings or to deny the bankrupt’s petition for a discharge, and 
the court very properly chose the former method. That is 
not the situation in the cases at bar. 

V. 

Good faith is an essential element in bankruptcy proceed¬ 
ings. Appellants’ motion to dismiss the proceedings con¬ 
tends that they were, at the time the petitions were filed, 
and are now, solvent. Assuming this to be true, why did 
not appellants prove their solvency, either by disclosing 
those assets previously undisclosed, or by exposing those 
claims which may not be valid, whatever the case may be, 
thereby reducing the amount of their liabilities to less than 
that of their assets? And when this had been done, tender 
payment of their just obligations? The Bankruptcy Court 
is legally equipped to handle such a transaction. Or, in the 
alternative, why did they not make an attempt to compromise 
their debts under Chapter XI of the Bankruptcy Act if 
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they were anxious to avoid the stigma of bankruptcy? But 
the appellants have done none of these things. And the 
conclusion is inescapable that they do not intend to do 
anything which involves parting with any portion of their 
worldly goods in payment of their just debts. They cling 
to the delusion that they, set apart from ordinary mortals, 
can have their cake and eat it, too. This luxurv must be 
denied them. These appellants have already attempted to 
deceive the Referee in Bankruptcy and the District Court. 
Ballv£$ in their efforts, they are now engaged in an attempt 
to confuse this Honorable Court. Their unwholesome re¬ 
quest should be emphatically denied. 

Conclusion. 

i 

In consideration of the foregoing, it is urged that the 
order of the District Court denying appellants’ motion to 
dismiss the bankruptcy proceedings was correct and should 
be affirmed. 

Respectfully submitted, 

Philip Shinberg, 

1331 G Street, N. W., 
Washington, D. C., 
Counsel for Appellee. 
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